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Suininarv 

'Ihe PWC' has stated lo llic Coinniission tliat i t s  plan, as articulated wi th in ihe Supplement, 

musl be accepted by lhe Commission wilhout inlaterial change or the plan must he dcclned unrcliably 

supported by its signatories antl. thus. fatally flawed. Ilowewr, as clearly shown herein, [he PWC' 

plan cannot be accepted "as is'.. I t  is Iaclting iii legal foundation. I t  is blind Lo and incotisislcnl will1 

Ihc rights o t  incumbent licensccs wli icl i  rights are protecled b y  federal statute. I1 is laclcing in 

icccssary specifics regarding the coiitracitial rights and duties ainoiig N e x k l .  thc proposed I ,9 Ghz 

licensees (and the agent/trustec o t  tl ie licensees' shares of stock), the Fund Administrator, thc 

~ ~ o p o s e d  enl i ly  called the KCC. tlie Planning C'ommiltees; and affected licensees. Adopt ion \\otilcI 

ct-ealion violalions ol'the Coinmission's long established rules and decisions I -e lwant  lo 1 icetising. 

mil parlies i n  inleresl, and niaking application Lo t l ie Coniinissioii. It a,ill result i t i  economic waste. 

It i s  bereft ot'consitlcralion o f  due process under law. And. it fails to provide necessary J'~inding 

assurances. In the t inal analysis, i t  tails. 

Perhaps i l s  greatest failure i s  tliat i t  never moves beyond [he voluntary Lo the enli~irceahle. 

A t  iio.juncture has t l i e  IPWC' rcclLicslcd. Ibr cxntnples, lhal the Coinmission & Nextel to pay $850 

mi l l ion  dollars: &r NPI 10 pay h e  cosl or its o w n  relocation: ordel. licensccs to waivc their 

protections granted tinder 47 L1.S.C. $30;: licensees to rcly on tlie Nexlel-provicled K ~ i i i d i i i ~  

SOUI-C~ unti l  that fuiidingpro~es inadequate: or&Ncxlc l  and i l s  newly created I .O Ghz liccnscc's 

((I cnicr in to  contracts to scctirc I'iintliiig. Instead. tlie I'WC plan requests that the Conimission 

simply reccignizc the PWC's intentions antl base the crcation ofrules on tliese inlentions bct\vcell 

p r i m k  contracting parties. 

I 



Lq~iaIly disturbing is the PWC's tiilurc, again and again :tiid again. to explain OT cven 

:rtienipi to articulaie Lhe legal nutliorily upon \vli ich Ihc Commission might rely in adopting the extl'ti- 

Ie1,al 3 suggeslions u l t he  I'WC'. Since atloptinti cif~hc PWC plan \souid i.eq~tirc that the agency make 

legally cnli irceahle its decision. dccision wutild require the agency to ordei. parties to inke 

particular aclions. What t l ic I'WC fails to d o  a( cvcry turn i s  to discuss (11 t ind an) aulhority upon 

\ \ l i ich the agency might rcly i ti adopting t l ie orders LI I i ich \*.o~ild be reqiiirecl ki gi\<e t l ie  iiece 

legal iniprimattir to the PWC"s iniacliitiations, i .c.  makc law. For cuaniple, a lhougl i  l l icrc i s  iiiot-c 

11i;in ; I  serious qucsLion regarding \AIicthcr t l ie agene) coLild ordcr Ncxtcl to pay $ X 5 0  million into 

it Iii.i\'atcly opcr;ilctl lund (SI3T hiis Ibund nu busis Ibr such an order under Tillc 47 o r  other ttder:iI 

sLalulc. g i m i  llic procedural sLaLus t i l '  these iiiallers). absenl such an order Lhe agency is uit l iot i t  

necessary legal authority IV cnIbrcc Llic iecessai-y Vuntliiig ul'tlic PWC plan. l-licrclc)rc. i l ' t l ic agcncq 

cati i iot order tlic tittiding (in Ilicl. l l ic  PWC' plaii docs 1101 contcmplate such an order) Lhcn llic ctilire 

plan c o l l a i x e s  :IS t l i l ly unlitntlctl under la\v. 

No1 is tlie I'WC rcqucsting Ihal the agency make any factual findings t1poti \vl i ic l i  to base its 

orders. ' Ihc PWC' docs ioL request a fiiidiiig o t 'u i i lawf~ i l  I x l iav io r  on bchalI'ol' intcrfering C N R S  

opcrawrs. allhvugh ample e\:idencc exists. Inslead, Ilic PWC It ici l ly suggests that the harm to pul i l ic 

salh!, operalions and other analog syslems be Ireated l ike Acts of God. I ' t~ l l y  Lllilbl-csccable tmc l  

ciulside the control ol'regulatees. 'I'his is IIOL lruc as (l ie PWC's initial cutnmcnts and many oLliet. 

c o n i m c n t i n ~  parlies have i i iade clear. Thc cl'fccl on public safety operations f i c i n 1  Lhc opcralioii ol' 

In\\-si te cellulariaed systems ails kiio\vti and igiiorcil by in le i -kr i i ig  CMRS operators. 'I ' l ie t i l s c  

Iirciiiise which has propelled tl ie PLVC is  thai sucli opcratiolis arc lawft~l .  They arc ~ioi \%l ic t i  the 



result o f  such operations is the creation ol'harmful interference to other systems. Were this false 

preiiiise finally jettisoned l'rom the discussioii regarding iiiterfcrence at 800 MI 17. tltc agency's paih 

\wuld he entirely clear. The responsibilily to remedy the harnifiil interlercncc would rest upon the 

interfei~ing C M R S  operators, \rithoLit regard to the opei-alions o f  other, IeyiLimatcly licensed, 

innocent operators. 111 siini. l h e  PWC' asks the Conimissioti to violate law to cover tip violaLions 01' 

la\\), One is reminded o f t h e  old cliestiiti~ of"Luo wrongs not malting a right." 

'Ilia1 the I'WC has been h i l l y  coopted by and through iLsnegolialions wiLhNcxtel is olwiotis. 

I hcrc is nothing within the I'WC'  plan \vliicli suggests indcpendcnt rcasoniiig on the parl o f  the 

parlicipank 1[ is abrokered deal and the teriiis ofthe deal show clearly the identity ol'llie party with 

Ihc m o s t  pcrcci \~t l  Leverage in lhose negoliations ~ Nexrel. Following adoption 01' (lie proposed 

plan. ;ill opcl.3l0rsesceptingNextcl ;ircplaccd under a threat oFl icci iscrc~~oc~i t i~i inf~~rl~~i lurc  to \+alk 

' icp i n  the tinliinded relocation. All planning commitLccs and coordinnlion clliirts \z~otilil be 

i tadc on ly  w i l h  Nexlel's participatiou and unduc influcncc. And all r isk oi 'si iccess \ v c i ~ i l d  1>i11 on 

ptihlic safety entities and oihcrs n,lio would he forced to rely tipon pi-ivak conlraclual relalions fat. 

\ ~ h i c h  none (including the C~oinmission) is giankd standing to enforce. 'I'hc inosl Ihc PWC promises 

ad~~ei-sely al ' lcted liccnsccs is "ccinsidet-ation" o f  tlicir interests. This is nul enough. AiFectcd 

licensees are entitled to all righls gnnted under law. txpcdienl administration o tNcx tc l ' s  business 

agenda is an ins~itficicnt reasoii for  deni;il ol'iliose rights. 

SH'I' slrongly urges the Commissioii lo re-jcct the PWC plan. Despite its niany moving pai.ts 

and copious pages 01' attacltiiienls which ralsely suggcst that all issues liavc I x e n  consideretl and 

... 
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Before the 
FEDERAL COMM UNlCATIONS COMMISSION 

Washington, D.C. 20554 
) 

In Lhc Matter 0 1  1 
) 
) WT Docket No. 02-55 
1 
) 
1 
1 

I tiiprciv in y l'tthli c Safety ('0 111 111 LI iiica t io t is 
in the 800 MI 1 %  I h i d  

C.'~nsolidating the 000 M H7 Induslrial/Land 
'fr:iiisportation and Business Pool Channels 

To: rlie C'oniniission 

Comments o f  Small Business I n  Telecommunications To 
Supplemental Comments of The Consensus' Parties 

Pursuant to that Public Notice elit it led Wiwleas li'l~'~o/iiriiz/ni~~IliOl?.Y BL/~L' ( ILI  .Seeh C'oiizmenl 

O t i  " . S y ~ ~ ~ l e m e n / t i I  C'ornnzen/,s Of 7hc ~'on.\c~i.sz~.s Pri/.ric.s ' I  Filed In The XOO 11.111~ I'uhlic Sufdy 

ln/erfcrc,nce Procceding - M'T Dockc/ h;~. O - j j ,  DA 03-1 9 (rclcascd .lanLtary 3 ,  2003). Small 

liusiness i n  ~l'elecoiiiiiittiiicatioiis (SHI ' )  liereby submits its comnients i n  opposilion to that documcnt 

cntitlcd '-Supplcmcntal Coniinetils ol'the Consensus PaL.lies"(SupDlement) duletl Decembcr 74. 2007 

lilcd uitliin this procccding by those parties referenced therein as the Private Wireless Coalit ion 

(I'WC'). SB1' respecttiilly requests that thc instant documcnt lie incluilcd within the record o f t h i s  

proceetling as a necessary response to tliat Supplenietit, which responsc c(1~11d not llave beet) tnadc 

prcv i o ti s 1 y . 

' As rccogni7,ed by tlic WTI3. the parties style themselves Lhc "Consensus I'arlics" atid 
that the use of the word " C O I I ~ C I ~ S L I S "  only denotes tcmporary ayreemcnt among the signatories. 
~ 1 ~ 0  avoid conYusio~i.  SRT wi l l  rcfel- to the yi-ciup as the PWC:. 



' I ' l ie C'oalitioii I_nclts Vital Sunnort 

Tlic I'WC"s l i s t  of sLipporling org\nnizulioiis and corporate sponsors c o i i ~ i n ~ i c s  lo  lacli v i t a l  

suppoI'1 from inteitsted pei-soiis. Abseiil li-oni the l ist are any i.cp~-esentativcs o f h e  ui i  l i ty indusiry. 

;I heavy mer 0 1 '  X O O  MI 1% specli-urn. Although ntiiiicrous util i ty companies, including i i s  

rcprrsenta~i \  c organizntion IJ I'C. t i led comprclicnsive coii i inents wi th the C'ommissinii in  t h i s  

proceeding. ~ h c  PWC"s cf lbr ts  li:~vc not netted ii single mcmber nl'iliai industry for support 01' its 

~ i l i i i i .  'I'Iic ~>l;in has hccn r.oundI! rc.jecteil hq h c  uti l i ty industcy i n  earlier coininei i~s ;mcl notl i ing 

con~ai i ied uitliiii tlie Suaalemcnt appears clcsigned to accommotlate tlic valid concems of those 

cii l i t ics wIi icIi iirc a poriion oI'tlic industry scgiiicnt gcnerall) referred to as Critical Inliastructurc 

Induslries (('11). 

Conspictiouslq i i i i s s i i i ~  I'i.oiii ( l ie raiilis o l ' t he  PWC i s  Nex lc l  Parlncrs. Inc. (Nl'l). I'rovidcd 

\Lit11 i i ionths oI';iddilional timc bct\\ccn l l i c  l i l i i ig  ( i f  i t s  Reply commciits and i t s  new Supplenicnt 

po'.itioii, the I'WC: s t i l l  1i:is not hccn ,joined I,! Nl'l. Nextcl CommtiiiicatiOiis, Iiic. (Nestel) is a 

iiiii ioi.ity. i i~ in -cont ro l l i i~g  sliareliii lcler iii NPI. 1101 the pareiil 01' NPI. Accordingly. NPl's m s t  

i it imhcrs otl iccnscs and chaiincls i i iLisl be removecl lrom any eqtiatioii, engiiieering c)r claims made 

h) t h e  I'WC' to holstci. its hi-okcrctl deal. 



l iavi tng left. i n  some part. due lo  ll ic broad co~ iccss i~~ t i s  to Ncv le l  which the I'LZ'C: plan propnscs. 

Motorola. (lie leading supplier ol 'X00  MI Iz cqLiipiiieiit. i s  no[ ii part ol'tlie I'WC and ic i thel- is any 

other i i ianti l icturer of cquipmciir. inany o I ' \ ~ l i i c h  i i led coiinmeiits in th i s  lproceedins. 





'I ' lic Phi1 Lacks Necessun Lefial Suppcirt 

Although ~ i t i ~ i i e r o i i s  cci i i i i i ic i i i i  i ig part ies. IiicIsL not;ililq SBT. h a \ w  ser iously questionecl the 

PWC' plat1 UII those isstics relatcd to necessary siaiuiory authority h e l d  by 11ic agency to adopt. in  

\ \ l iolc or  iii part. the r'WC plan. the Supplcmcnt docs not address these basic cc)~iccr~is.  In lhct. the 

suplileiinented I'WC.' plan crciiirs iii1ilitioii;il conflicls \\it11 law and ( l ie i.igIits u l  licensees. 

Funding 

The iircii ol'grealesi t l isagiwiiient i s  the fiindiiig iiicchiinisini uf  (l ie PWC Iiliiii. A l t l i ~ ~ i g h   lie 

org;mi/atioiis that I\  ill together ;itliiiinister the proposed funding may be ptirely i i io t i i r i lcd to act in  

the ptiblic interest. Lltc lact rcii iaii is tlint the ttiiiding i s  i ieithcr by ~ L I I C  (11- la\ ,v.  l ~ l i c  PWC does not 

Iirciposc t l ia l  the agency crc:itc it ri i lc \ \ l i i c l i  r~a lcs .  in  essence. "Nextcl is i c r c l i y  ordci~cd to deposit 



t l ic I'W(:'s l'itiidiiig i i iecli i i i i isi i i  as  a basis for adoption of the plum. i\nd I;iclting ( h u t  statutory 

riullioriiy. the agency's adoption ol ' t l ic  I 'WC plan aoult l  he outside 01' i ts Inanclalc and i l ic s l r ict  

cnnlincs ol' its atii l iorily rclntcd tn licensing and coi1ipciisa"lnn 01'1iccnsces Iha l  iil'c ol-clercd to  st11'1k1. 

relocalion. 

h 



Sul?plemcn~ at Ftn. 0 .  4 
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o l i t s  authority and must act in  accord with statute. Accordingly. the I'WC plan miist fail as a basis 

l i ) r  rebantling. 

Nes~el  will secure i t s  ahilitq IO fund tl ic Plan rctuningcosts by setting L I ~  ii separate 
corpolalc cntity(ies). (lie pi iqiose 01' which i s  10 liolil assets to  secui-e (lie Nexlcl 
I'tindiny obl igat ion ' l h c  s tock (it' t l ic ciilit)(ics) \\i l l he plctlgcd to :in cscrow 
;igcnt/trustee. wi th  tl ic po\\cr t t )  sel l  Llic asscis and hold Llic ci isl i  pi.occcds in ~ ~ ~ I - I I U  

Ibr tlic bcnel i t  o l ' t l ie  I 'L i i i t l  Adiiiinistratoi. i n  the c i c n t  tliat Ncrtcl l i i l s  10 iicct i t s  
payment obligations iintlcr ilic Plan. TIic assels Lo be held in (l ie co rpwate  eiiLity(ies) 
i c i l l  be  the 10 Mliz nl'repI:iceiiieiit spectt.um i i i  tlic I .9 Ghz baiid Ibr \ \ , l i ic l i  Ncxtc l  
w l l  he granted liceiiscs upoii the e1 Live tiate o f l l i c  Report and 01-der. Nestel's 
coinniitt i ieiit to the I'tiiiding is I'urtlici- ccmcnlcd by i t s  ac1ditioii:il. i i i i i i iediate 
coiii i-ihution oi'its 700 hlll/,baiid l i cenxs \\ill1 a i i i init i iuni valuc ot b.)34.71 1.000.' . , ,-  - 

x 



11 d ti i ti o i i i i  I I y . tlic age i ic  y is I c ft i 11 a qiia i ic l i t  I-:, i n dcc i (1 i iig t l ie i deli I i t q' o f the Ipcrso 11 con t 1.0 I I i ~ i g  

~ I i c s s  newly created coinpanics Ibr Ilic ~pttrpisc ot'i'til l i l l i i ig (lie Coiiimission's oliligution to  asst~i-c 

el igibi l i ty a n d  accountnbilit! 1.1-cui1 i ls  licciisccs. Apparently, a l l  (11' llic stock is pledged 10 the 

agcnt,'trustce. which entity i s  no1 idcn[i l icd I'tirlhcr I>\; the PLVC proposal. Tlic iiyit/trListcc is 

i i i  t l e ~ e i ~ ~ i i i n i i i g  the i d c n ~ i i y  o f t l i e  i.c:il parly i n  interest control l ing il licensee'!" 

0 





to liuild ottt the sys le i i i s  licensed thcrcuiider. Neither rensm i s  consistent with the need Ibr  great 

iissttriitice i n  l'titidiiig rcbnndiiig and. instead. s c r \ ~  iis iicc~ommodaiiotis to Nexicl to I~lacc-'ot' l 'b~loh'' 

thcsc debts. SBT l>Ikes no posilioti on Ncx lc l ' s  clioscti i i i iaiicial tiiachiiiations, cxcepl a s  those 

tiiacliitiatioiis \\auld reduce oi'cli i i i inate Nex[cl 's li.igned ob l i~n t ions  created tinder the I'WC plan. 

ISssentiol Information For I<rasoncd Ilccision Making 

As tlic ;~gcncy is t i i l l y  :i\v:irc. i t  i i i i i s t  l i i i vc  gallicrcd all necessary lhcis li)r the p ~ ~ ~ . p o s e  01' 

supporting any rtdc making clccisioti. A tirilurc to gathei- necessary licts o r  IO have Iliosc facts 

o t h x l  on the i-ecord. suli,iects the  tlecisionc 0 1 '  l l i e  agency IV scrttliny Liy 11ic cotii.ts t(o determine 

wlictlier sttcli decisions arc either arbilrary orcapriciotis and, ~ I I L I S .  subject to reversal or remand. The 

l'L\'C' p lan l i i i ls to pi.ovide 10 the C'otnmissioii necessclt'y ititi)i.iiiatioii Ibradoption ol'ihc plan Ihr any 

lp~tiqmse. (iiveii the voltitiics o f  inli)rmution and charts attachcd to tlic I'WC plan. l l ic  opportunity 

ob\ iously cxislcd for providing al l  such information. Yet. i i ia i iy o f t l ie  niost innportaiit legal aspects 

ottlic ['WC plan are t'tilly lacking. except i t i  :I iiiiriiiicr \hliicIi i s  so gcnct-al i n  iiiitirc as 10 he f1111y 

\'agtic and unreliable. They 21-e: 

. 'fhe sjiccil ic l e m s  o f  the cotntriict lictv,ccn N c s k l  and t l ic RCC CN I'ttiid 

i\diiiinistrator. providing that spcci t i c  pledge language regarding Ne.; Itl's \ .olutitiiry 

conlt-ibuIion(s) 

. Tlic specific tcims of  Lhc coniract between each of thc I . 9  Gliz licensee entities a n d  

i t s  agciititrttstee 



. 'I'Iic speci lic teriiis ol'the contracts, i fappropriate. he~\vcei~ thc agentltrustees and the 

RCC' o r  Fund Adni in ist rato~~ 

. 'The spccitic Lcriiis ot'tlie contract hct\*ccn Ne.~tcl and ~ l i c  1.0 ( i l iL licensee ciitiLies. 

including the i i iaii i icr by \ \ I i ic l i  Ncx te l  iiiiglit rcdeein nsscls in  exchange for cash 01' 

lilies tol'crcdir. ctc.. and tlic i i i i i i i i ic i~ by ivl i ic l i  Nestel would ~ O I ~ S I I ~ I I C L  a i iJ  opc~.atc 

f. : ' ' clcIIItIes l i i r  \ \ I i ic l i  i t  does n o t  possess a l icense 

. The l i ir inatioii atid operalional clocti i i iei i ts o f t l i e  Fund Adininisti-ator and the RCC' 

mid a l l  other i x t i c s  charged \ v i t l i  a n y  duly under the PWC plau. \\:liich partics do not 

presently exist 

. A ilescriptioii o f t l i c  due p~ocess  rights ol'nt'kctctl licciisccs during t l ia l  pcriotl under 

wl i ic l i  ever)' :iffeclecl liceiisce \v t )~ i ld  be siib.ject to t l ic decisions 01' arliitratcirs. 

administrators. boads. and other Ipriwrc entities. pr~s~i111:ibly \vitl iouI thcprotcclions 

atiioi.ded tlieiii undci. ' I ' i t le 47 and the C:ommission's Rules. 

'The aliovc l i s t  is not  intcndcd Io he cxhaustiw. but ratller iIILlstt.ativr. o l ' h e  1itiii1c1~otis issucs \4Iiich 

rcii1:Lin \)ag~ic. Liticxplaincd. o r  too generally treated in tl ic I'WC plan to Iwo\.iilc ;I basis ibr i t s  

utlciplion. Only h) submission 01 '  these tlocuments Tor reiiwv and comment by the intcrcstcd 

meinbers ol'the public \vould the agency be able. i f a t  all, to adopt the PWC p l a n  In Ihcl, SL)Ta\ el's 

that t l ic T'WC's signalorics' suppor~ Ibi- the plan i s  l'~iIly ~neaningless and given i n  ignoi-ance without 

this iniiortnation heiiig incIudcd \ b i t I i i n  [ l ie  pIan.' II ~ a h c s  less ~ h n n  a l itt le itnazinatiml to ibl-csee that 





i.cIoc:ition dispute rcsolution 1hcti)rc the agcticy, and \ h a t  due process righls \\i l l cilcli he al'lbrdcd'? 

Aiitl. o lint hnppetis i t 'Nextel fails to meet :my o l ' i t s  fiiiidiiig obligations'! I~ l ie re  i s  sonic rcli.rcncc 

(0 the stile oI'a11 iw part ot t l ic  I .9  (;hr licciiscs by the agcnt/trustcc to iiiiance the completion 01' 

rchanding. I loucvcr .  tlicrc is nothing in [ l ie  record tvli icli assigiis ii viiliic to tliat spccirtiiii. 

~p i r t i c~ i l a r l y  i i i  v i cu  01' the I'WC's rckrcncc IO [ l ie  COSI 01' cleiiriiig that spcclriim c i l '  i ts cui-rent 

to compensate t l ie  I .9 Gliz licc~isccs Coi- ils "use" o l ' t l ie  liceiises, either. 'I'liei.e is only a vagtic 

reil.reiice to 5ome diligent. cooperalive e1'hi.t to he made in the tiiturc foIlo\ving grant ot'the licciiscs 

IC! Neute1.I" 

t i i r  a11 01' i l s  el'rorts and ~prctcnsions (11' being comprehensive, the PW(' lilaii is rill. M i d i  

q~icstions. logical holes. unai~ticulatcil cimtract Icriiis, undeti i ied (01. violated) rights (il'al'll.ctetl 



licensees. ;und generalities reg:nrdiiig iiiaterial issties which require clarity I‘or ~ h c  purpose ( I V  

appreciation 114 t l ic agency fi>l lo\ving inenninglli l comi i ien l  hy the iiirel-cstcd iiiennbcrs ot‘the p L l h 1  ic .  

Ilensoncd decision making requires t l i a l  lhesc facts. clocutnents aiid infoi~mation he stippl iccl privr 

((1 ;idopLicin (11‘ t l ic I’LVC plain; aiid Ihc Admi i i is t ra l i i~c I’riiccdures Act (AI ’A) and its assiicialcd 

decisions clcai-ly sliwv tliat sticl i  i i i l i~i-ii in~ic~rii is cssciitial I h r  (lie C’uminission’s consideration 01’ 

adoption oi’thc PM’C‘ plan. 

Notice and Commcnt Problcms 

Ignoring ii>r a i i ioii icnt (hat [ l ie Sup~deii iei i t  appears to l iavc hccii lilctl \ \ i L l i o L i I  agency 

i i i \ ~ i t a ~ i o i i  (11- authority. and is lpropcrly lubelctl “ex parle”. the 1’WC.s “taltc i l  or leave il” condit ion 

t q a r d i n g  (lie Commission’s acting upon the I’WC: plan crciitcs an additional Icgal I it irdlc for iLs 

adoptioii. ‘The ccinleints ot’thc I’WC‘ plan. a h  arc articulatcd widiin the Sulhplemcnl, LVCI-C not bcirne 

o f  nolice and ccrninicnt. Only l’iV(’ memhers were i l l lo\ i~cd to  i i iake coiiiiiieiit and assist i n  i ls 

creation. Accordingly, il’ Lhc C‘oniiiiissiun w c i ~  to adopt the plan Llndcl. t l ic condit ion crcatcd 

ti1i~1~1kraIly by i l s  iiicinbcrs. Llie C‘oiiiniissioii \lould be accepting a11 cxtrnlcgal ~ ~ i c ~ l i o t l  lkir engaging 





spcciruin. 'IhcrcTore. i io such duly exists. The PWC's echoing of Nextel's refrain does not crcate 

such a dut? and any reliance tipon the existence ofsuch a duty for the purpose ol'l'ttrtliet~iny ;Idoptic>n 

ol'dic PWC plan is wholly misplaccd. 

The PWC' plan attcmpts to reL ~~ ce casc-by-case reniedial action atid enforcement o f  the 

ngciicy's existing rules ancl l l i e  mandatcs contained wiihin Ti t lc  47 that direcl the agency to act to 

rcsoI\:e interference helween opcra~ors. i.c. tccliiiical solutions. \ v i l l i  sliced-of-light ; idmin is lml icm 

o l  the proposed rebanding. O n l y  fo l lowing rebailding would the I'WC's proposed technical 

l imilal ions be inaclc cll'ectivc. As a porlion 01' i l s  "lake il or Icnve il" approach iti offering i l s  

Iproposals, i t  appears that the IPWC' is staling to the Commission, "forget al l  efforts tu cause cc1ItiI:ir 

carriers and Nextel io lilkc lhosc actions nccc ti-y t i )  correci and i t w i d  iiitcrfcrcnce unti l  the 

complcl ion ( 1 1 '  rebanding. I ' l i is pcisitioii i s  disastrous for systems which w e  pixsently receiving 

inlcrli.rcncc. ' lhc PWC plan provides l i t t le or  no guarantee of re l ief  from Nextel's OORl! unti l  II 

h i e  silualion it1 least four years i n  tlic fitturc. An essential por t ion of ihe agency's NPRM was a 

i.eq~test for s o l t i h i s  to immcclialc inkr lkrence problems, as well  as long- tcm solutions to avoid 

inlcrfcrcncc it1 ihe fulure. 'I'lie I'WC plan docs nolhiny l i i r  (he foriner and sacrifices (he rights ill' 

licensees i n  nttenipting to dcl ivcr Ihe latter. 

.. I 

The plan does n o t  clcscribe the type o t  rclocation rights \vIiich arc to he cn,joycd by allkcled 

licciisccs. In i t s  earlier rule inakings." the Chii imission demanded a scannlcss transiiion of 

opzralioiis. 'The I'WC plan i s  prcii i iscd tipon. including its cost ligures. many i f  noi nlost of the 

' I  , C Y , ,  62 FR 41217 (July 31 1007) 
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previous relocalion cf lbrts 

Fiiitilly. t l ie PWC: plan i s  Itirlhcr Iprciiiiscd ( o n  tlie members' col lcct i \c hcliel ' that the $850 

iiiillioii pledged by Neslel  would iiol bc bcl lcr spent by Ncxtcl to pi.o\'iile 1.ciiiediii1 c l h r t s  to avoid 

atid corrccl inlei-lkrencc problems. '40 \vIici-c L\ ihi i i  11ic I'U'C'  plan i s  an)' s h o w  i ns  o f  d i a l  the CUSLS 

\LOLIICI he iI"extel were to couii i ience a compre l iens i \~  e1'1'ol-l to reducc and cli i i i i i iatc i t s  systcms' 

O(~)HI< \%Iiicl i are iii,jtii,ious to aiialog operations. including ptiblic safety opei-ations. Such aclions 

v.o~ild he i n  t l i l f i l lment o1'Ncxkl's existing rcqtiirciiiciils tii idci- law 311~1 sticl i  nclivil!, sho t i l d  he 

coi i i i i ienccd iiiiiiiediatcly. i l t i r i i ig the pendency o f t h i s  rule malting. 

18 



otic 0 1 '  i l s  creators i n  reaching i l s  busiticss goals. I'tirthcr, the I'WC: plan docs iiot explain w h y  an 

;ieeoiiim~)dnti[)n i s  Ixi tig of lkrct l  lo SoiiLlicrn LlNC that i s  not iilsci being ul'lkrcd to N 1'1. 'I'Iic 

lprcsumption i s  that Sourliern I .IN("s system i s  not a source ol'intci-lbrcncc [(I Iptihlic salkty opcraloi-s. 

tlespik i ts iDcn  ai.chitecture. \dierc;is NI'I's systems ci'ciitc iti,jtirioLis OODE i t i  ( l ie  same manner as 

Ncstcl .  I3ut t h i s  issue i s  i iol eyplaiiied hy the PWC'. I f  as the plan suggests. NI'I i s  being 

compensalecl out of t l ic  $850 tiiill ivi i. then a ma~er ia l  amount o f t l i c  $X50 mi I I ion i\ oii l t l  be cmploycil 

(11 cornpensale iiii entity which i s  one the  sotii'ces of the cited intcrfkrcncc. T I i i s  diluLioii ul'thc 

~'utiiliiig, \\)IiicIi i s  inteiided to assist iinalog operators. to rcward an ink r l k r ing  pai-ly is simpl!, 

inappropriate. 
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Tlic I'tintling proposal is cappccl a1 $ X 5 0  mi l l ion and the adverse and poteinlially disastrous 

ell'ccts oCcapliitig liave already hccn discussed , s u p w .  and i n  earl ier coniiiients. I lowever. h i s  Lime 

~ h c  I'WC' has attempted to slit)\\ thnl its i ie\ \ ly calculated aii ioii i i t is sufficient to coiiiplete the  

rehanding ef lbr t  by compil ing data l'rom tiot-u liollq-identitied soui'ccs. to arrive at its tigitt'e. 'I'he 

Iproblcm i s  l l i a ~  h e  1igurept.oducctl is l ~ t l l ~ ~ a t  d d s  with lhe cos l s  expiessed by a l l  ~~tlhet-cominetit ing 

parties. The l i>llo\vit ig entities I i i i \ ,c esLitiiiltccI their individual costs ofrcbandi i ig in accord u i t l i  (lie 

1'h.C p lan: l~ 



Allliougli t l ic clboce eslimales and II ic c o i i i p i i e s  iepi-csciitcd thereby eqt~al ;I ~ii :~tcr ial  a l i i o L l n t  ol ' thc 

l'tiiicling nccessarytn elt'ect the PWC' p lan .  I l ic l i s t  i s  lint exliatistivc b y  any meal is .  M o s t  notahl! tlic 

cost 01' relocaling ptiblic s a l d y  systems is not includeil.'' iior i s  the cos t  of relocating Lhc NPI 

cIi:iiiiieIs. I IoiLever~ the intl ividual estimates made by 11ios6: conimcntii ig Iparties, with tiill!, in l imi ied 

;iind uiiiqtic knoa ledge regarding those cos ts  ex lxc ted  to arise in their acting in  a~coi.cI w i th  d ie I'WC 

1>1aii. c i i i i i io l  be reconciled u i l h  t l ic I'WC's estiinatcs. N o r  can the 1'WC"s estimates be reconciled 

\ \ , i l l1  l l ic PWC's earliei'coiiimeiits \vliicli placed tlic pricc tag for rc1oc;ition at d ~ t i h l c  the estiniaks 

givcn in the Suppleiinen~. l i i ia l l y .  t h e  PW(' cstimatcs cannot be rcconcilcd L \ i l l i  tlic cstimatcs 

providcd by Motorola. Inc. in this pi.oceediiig. wli icl i  set tlic cost ol'rcbanding at  over  $2 bi l l ion. 111 

~ ~, I'i.e\;iousl!J estiiiiatctl Ii! conimcntiiig parlies :is costing i n  cxccss of'$ I b i l l ion.  
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The C'omniission nccd only consider (lie eltect on the goal o t  cihtaining greater 

inicniperability aiiiong public sai'elq entities. to quickly discel-n Ihat a l ia l t  relocation \ \o~ t ld  be 

horrible. Consider ll ic e l k t  ot ( i )  sonic NI'SPAC operations locatetl to ;iticlther positic>n \\ i t l i in the 

band. \vhile utlicrs a v a i l  (perlinps ti,Ie\,er) rclocntion ti i i t i l  the linaiicing i s  a s s ~ ~ ~ . c d :  (ii) sonic 

cclti ipmen~ ptirchascd or niatitil;ictttring ~ ~ l a n s  conimcnced. only LO lind that [ l ie  financing li ir 

Iitii.cliasc and insiallatioti l ias drieil tip: ( i i i )  some transilioiis bcgtiii bul i o l  ;tblc to he complctcti: iiiid 

( iv )  sonic public sali.tq budgets i i iade ~ \ l i o l c  L i i i  coinpensation. wliilc otliei ire i.endcrcd f ict ion Ihy 

;in i l iahil i ly to i i i a k  enlhrccahlcNcxlcl's voluntary pai.ticipalion. The PLVC' plan cal ls o n l y  l i i r  soi i ic  

:isstir;inccs 1-qat-ding csliinalcs lo complete relocation o n  a NI'SPAC.' Region by NI'SI'AC Region. 

I t  docs  not tiildress the problems \vliicli \vi11 arise il ' l l iosc csliniatcs i i ~ c  iiicori.ccL. And Ihcrc i s  i io 

eo 11 t i  ngency i I' ( l ie lii i i c l  i iig \' el l  icl e i 'I ti nab le ki ilc I i vcr or s i  nip I y di sa p p c ~ i  1's. I 1 i 5 .  (here Ibl-e. a Ippareii t 

h i t  the r isk of proceeding fills sqtiai~ely or public satety operations and l l ic ir  abil i ty tn rely on 

Ncutel 's voluiitni.y l inaticial i i iai i i~~t~I~nLi(l i is. ' l ' l i is risk is IC)O high lo LICCCIII ;tiid shoulcl be re,jectcd 

by t1ic ;igcncy. 
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eii lbrceahle duties will exist lo  asswe Nculcl's compliance w i th  this claim'! Is this ;ig:1i11 n\.oluntary 

ei'l'ort. u l i i c l i  parlicipatioii o r  conipliancc i i a y  be wil l idrawn ;I( any  l ime '?  M'ill t h i s  "promise" hc 

rcduced IO coi i tract? And. is the pwc' 

~ ~ c c o ~ i i m c i i d i n g  l h a l  t h i s  clcniciit 01' i t s  plan be codil ied or ordered hy dccrcc o1.1hc (.'oiii~~iissio~i'? 

If  so.  v.lial is Lhc suggested statulory atilhoi-it! upon which the agent!' wil l  rely i n  i i i i ik i i ig such a 

order or ci-eating such a rule'! Again. the I'WC makcs  general s lateiuenls and c la i i i is  Ihat are iiot 

wpported by l i icls. ru leor lan.  And against this backdl-vp ofs12celiingclaiIiis cil'sciltitions, the I'LVC' 

has  avoided tlic i ic ry  . .  joh  Ojdcalin;: nit11 tlie essenlial dc[ilils. not the Ieaht ol' wl i ic l i  i s  [ l ie  

Wh:it is the identity or the contracting par'Lics'? 



ol'a public saticty coordinator \vliicli must i i l i i ios t  certainly be one 01'  the PWC signatories 

111 \ b l i i i l  imtist be \jicLicd a s  incar irony. 11ic makc-tip ol'thc Plaii i i i i ig Coii i i i i i l lccs is i lefendct l  

liy l l ic f'WC in i t s  sLatement t l iat~. ' l  t l l i e  expei.ieiiccand reputation d t h e  I'liiisc I I '1~1ining~:oi i in i i t tec 

iiicmbers i s  important to ciistirc h a t  incumbent licciisccs liii\'e a high ileyi.ce vl'conlitlcncc that Ilieii- 

interests are being coiisidei.ed iii Ilic c l iu i i i c l  relocation. AL llic risk o l ' p t i~~ i i i g  ti io l i n e  a ipoiiii on 

[ h i s  isstic. i i icumhent licensees arc looking li)r pel-solis Io rciiresent. n o 1  merel!, "considci." t l ieir 

iiitcrcsts. And the n;i(ure oI'coiisii ler;i~ion which i i icumbcnt licensees mould l ikely rcccivc by ;I 

group matlc up 0 1 '  PWC adherents iiiitl Ncxrcl is tinliltely lo  merit ii "high dcgrcc otcont i t lence.  

1. 

_. 
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intl ividual committee nlembcrs to oppose a111 specific plan. the rights ol'affectcd licelisccs io prescnt 

theiniscIvc\ to the c~r~n~i i i t tce .  the legal e f fec t  o r  iiiitui'e of thc coiiiniittecs' decisions. alid the 

auihority uiidei- \vliicIi the agciicy \ ~ o u l d  x i op t  rules \ rh ich re14 on the existence and operation of'  

such c~immit tccs.  par t ic i i lar l~,  i n  view o t t l i c  paucity o f  recognition by the  I'WC to the due ~proccss 

i.iglits oi the ageiicy's rcgulatccs. 

A t  page 21 ofthe Supplernent. tlie I'WC' scts forth the method ol'i-csol\:iiig ilisptites hetween 

N e ~ t c l  and all'ccted licensees. XI\ ocating hinding arbitration ti) set t le issues regarding "Liining". 

"costs. a n d  "a specitic relocation plan. I'Iic nature of the hiinding aihitratioii \ \o i i ld  be. i n  t l ic 

l'\!'C.s words. "biischall-style, n it11 the nrbitrator choosing aiiiung the pi.opusals bul no t  adding to 

or :iniciidiny the contciit oft l ie cl ioscii ~ ~ i - c i p ~ i s ~ i l .  I(' Presumably. the issue 0 I 'cl iannels to bc eii ipltryetl 

Ibi. rclocaiion lias already been decided by the Planning Ch im i t t c c .  u l i i c l i  dccisioii i s  i io t  suh,iccl 

io arbitration. hu t  merely atliiiinislrativc li: i t  and ccrtii icalion by the cmiiiiirtee. Igi ioring I b r  :I 

iiiirmciil the probleii i with puhlic satiety entities whicl i  arc precluded from particiihaliiig in hiiidiiig 

1. , 

1. 
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itrhitration. the I'WC has l in t  shown any statutory auihority iii the agency l o r  ordcring illis type 0 1  

arbill-aiion procedure. -1 h i s  i s  pat-ticularl!, iroublesomc since i t  rcsll.icts the ~ i i t iu rc  o t  i l lc  proposed 

~procceding hy reducing the rights o t  l l ic pcirticipants to somelhing less tlinli c d i  iiiight receive 

1hetcii.e i l ic Commission. And since the I'WC ~ > l a i i  does coiitemplalc tliat soine inctinibcnt licensees 

co i i l d  avail t l icmselves o f  a ('ommiasion hcaring, rather than bcing suhjccted to  private. hi i iding 

:ii.hilralion. l l ic qitcsiion i s  hcggcd as to lion ( l ie  PWC might lcgxlly aiid equiLably just i fy t w i  

dill'erent acts 01' procedural gtii i lcli i ics aniong cqt ta ly  situated licensees. eiiiplo!'ing IWO dil' l~krcnt 

timciahlcs li)r complcl ioi i .  '' 

Oil t l ly,  the I'WC does in01 eve11 rcsolvc tl ic isstic of \vIicthcr the costs to he determined at 

arhilration arc IO be i.eiiiihui.scd or Ip:lid di i  t ly Iiy the l i inc l  /2dtninistlator. so prcsti i i iahly the soiircc 

o t  the ttinds init ial ly i s  alsu subiect  IO t l ie arhitratioii procedure advocated by ~ I i c  I'WC. Nor docs 

the PLVC Iirovidc any del ini l ion IO its use of t l ie  phrase. dcscrihing the I! ~pc ( 1 1 '  t-clocatirin \ \ I i icI i  

incLimbcnL Iicciisees iiiiglit expcct. "dcsigiicd to prc\'cni signilicanl disrtlption o f  its o p e d o t i s .  

Supplcii icnt at 21. wl i icl i  disriiptioii avoidance co~ild easily impact inntei.ially the costs ofrehailcling. 

The suggeslion i s  that the I'WC is  \kill ing, tinder tinidentitied circumstances. to allow incuiiihent 

I icc~isccs' s)stci i is 10 be reiidct.cd tiniiscahlc k i r  sui i ic  period oi'tiiiie, \\itl iout 1.cgarc1 Lo the  atlicrse 

ccoiioiii ic or co i i ipet i l iw eItcct ~ I ' S L I C I I  ciccLirrences. Yet. within the silllie plan the PWC 1h:is n o 1  

i idvocatcd t l i i i ~  a single Nextc l  l i ic i l i iy ever Ix i.endered d3rk Iiir any Ipci.ioil ol' t inic and one can he 

1. 
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tlic fact that crciirinii of such a burden would he withottt legal o r  procedural support. The I'MlC's 

cavaliei.alIiLudc toward tlie r igh l r  ul'incuiiibent licciisces may he iiitctidetl to produce ;itlministr;iLivc 

e f l i c ie i i c i c  01' l l ic highest order. hi11 el'licicncy alcitic i s  tiot the goal 0 1 '  t l ie agcncy. 11 m t l s i  be 

halanced tigainsl tlic rights of' licensees. 'I'Iic scales of justice h r  the PWC may hc a i l  nbvinus 

:tniio)aiicc. b u [  the Commission is notcti i l i" ivei-eil I D  bccqt t~ i l ly  flippant i n  i I s  ~ rc ; i tmc i i t o l ' l e~ i~ ima tc  

operators including steam-rolled pi ibl ic snlAy ciititics. 

In i l s  holdcsl proposal the I'WC stales tlial, "[ljci enstiire that  I-clocation ~~i.oceeds :is Iilaiiiied. 

Ihc ('onsetisus I'liiii I m v i d c s  h r  tlic Coiiiniissioii to  caiicel (lie l icei ise o l 'a i iy  I - I20 cliaii i icl block 

incuii ibent iii NI'SI'AC: regions priorit ized I - 14 n o t  executing il rclocaticin agrcciiieiit wi th in  I 3  

i i iotiII is oi' thc Rcpoi-t and 0i.dei.. ~ i i i l e s s  [ l ie iiicuiiilietit is  involved i n  arbitt:ilion [or (hi i i i i i iss iot i  

;tdtii inistrati\c IproccssI." It sceti is o l ' l i l l le  ot- no concern to the I'WC' that this l iort ioi i  o l ' i ~ s  l i l a n  is 

c o i i t r x y  ki 1111: rights o f  licensees pursuant Lo 1 7  (J.S.C. $303(1ii) M l i i c l i  l imi ts  ll ic Commission's 

abili(y to ruspeticl 0 1 '  c:iiicel ii license witliciul providing 10 the ;1ffected licensee an oppoi.tuiiity for 

lienring. 11 also appears to liavc cscapcd tlic I'WC's tiotice h a t  this liarsliest otc \ ' cn ts  \ W L I I ~  o n l y  

be \,isitcd upon incumhenl licensees. ~ i i~~s~ i i i i ; 11 i1y  not Ncxtcl. tliet-cli)rc the PWC' i s  creating liutiiti!,c 

i i i c c i i i i i c s  hi- the specitic bcncfit o f N c s k l .  SD'T can contemplale tio circuiiistanccs undertl ic I'WC 

plan wliereb) Nextel \ v o u l d  a lso  be hreutened by w c l i  action. ycr. Nestel's cooperalion and the I t i t i d  

i\dmiiiistrator's liiiancing a n d  ~ l i c  vagnrics (it' unforcsccn circuinstaiices might a11 contributc to il 
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I'lie Coiii inission i s  iiIsc1 clii-cctcd to caiicel the liccnsc oi' ally incLImbcnt licensee \ \ l i i c l i  

rclltscs to relocate \zilhin his i i i m l l i s  ot' the granl o l  i ts application. Supl,lcmcn[ a t  24. 'I'he 

tinclcrlyiiig logical and legal prohlem i s  (lid l l ic application i s  not the applicant~s. I'Iic application 

i s  prelixcd by t l ic ICCC pitrsti:iiit to  tlic dircclioiis o f a  I'laiiiiing C'ommilke, i ieil l icr o f \vh ich l ias ;in)' 

procedure for  securing the l icci iscc~s appro\!al prior to creating and suhniitting the :ipplication or tlic 

licensee's hchall', Accordingly. Llie "application", such as it is .  i s  not tlie actinii ol ' t l ie licensee. lias 

i i o l  l icci i  prclxirctl o r  submilted hq tl ie l icenxe. 114s not been appi-oved hy the licensee, coiitnins no 

consent pi.ioi. or to l lowing i t s  prcpai-alioii ohlaiiiecl by Ihe  licensee. mid. tIitIs, i s  not truly a11 

tipplic;itioii 3s h a t  tci'iii hiis hccn tlclined l i i r  tlecitdes. That documelit. electronic 0 1 '  othci.\visc. has 

[io legal nieciiiing to the licensee and the agency carinot suhscrihc lo that tlocumenl any Iircxedural 

or suhslanti\c trcalnicnt h t l  might Ihe deenietl to convert i t  t o  an qip l icxt io i i  I i l c J  by lhc licensee. 

k co r t l i ng l y .  ( l ie ci'eatioii oI';i liccnsc via p m i t  ofthe clocumcnt ~ ( i i i l i l  be entirely inapprcipi-iak f i l l .  

tlic agctic!. Morco\,er. any elitit) acting in  trcliiincc upon such a docutiicnt uoii ld Iic participating 

i i i itii  abuse u f l l i e  ('oiiiiiiissioii's processes u l i i c l i  arc crcalcd lo assure tliat the clciiiiis. statcIi1ctiLs. 

\vai-raiitics3 :ind promises given iii llic applicaLion ~proccss arc those ol'thc enli ly \ v h o  sLnIicIs :IS 

AI Fooinotc 50 o f l l i e  Supi>lcnient. lhc I'WC does irecognize that circtitiisiiiiiccs tinny I ' J  

cx is t  wl i ic l i  pi-eclt~clc timely rclocalicin by p ~ i h l i c  safety entities. ihcrct'ore. iustil),iiig an extension 
oI'Lime. Tlic I'WC does i io l  explain \vhy lprivate i x l i v  licensees arc immunc to  the prciblciiis 
\\,Iiich n i igh l  be visiletl Lipon public scility enlilics. 
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As clearly s I io \k i i  abo\'c. t l ic logical, Iega and ccltiitahle pi.oblcms contai~ied \\itIi in the I'WC' 

IiIiiii arc iiisurmouiilable. 11 i s  nvt a quu t io i i  o l 'o i ie oversight o r  inadvci.tent oii i issiuii u l i i c l i  iiiislit 

he broughi i n l o  LrLic wi th law. I t  i s  I l ic tact that  there i s x e r l b r t  bq the I'LVC to i.ccoiicilc any o l ' i k  

plan mit l i  the clear dictates d I ' i t l e  47 and the agency's existing rtiles. R;ilhcr. tlic PWC'  i s  engaging 

in  legal I l i i i~nsy.  pi-eteiidiiig tliiit the agciicy i n s  Iiniitless authority and .jLirisdictioii; ~ t n d  Ihat 

i i ictimbcnt Iicciisccs are ~ i L l i o i i t  sLntulorq oi'codifierl rights. SB'I i.ecogiiizes that tl ic I'WC: agenda 

1i;is been l'ully coopted by Ncxtcl and i t s  busin gcnda. lio\vever, even in  i t s  subsein4cnt i.ole t l ic 

I 'KC shot i ld  give il passing consideration to tluc proccss and Ilintlamentul l'iirness u l i i l e  iL i s  

designing iiierhods tor fiist-tr;icIiiiig i t s  1cizuri.e I 'or~n of,jiisticc. 











cnuscd by theoperations oI'iIiciI-syslciiis consistent uilh ihose comnie i i ts  l i l e d  h!; S W  in this mallcl-. 
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SMALL. BUSINESS INT~LDC'OhlMIJNICATION5 
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